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COLUMBIA 

LAW REVIEW. 

Vol. VI. JUNE, 1906. No. 6. 

THE TOBACCO TRUST DECISIONS. 

The decisions of the Supreme Court of the United 
States in the Tobacco Trust cases 1 mark the opening of a 
new phase in the enforcement of the Interstate Commerce 
and the Sherman Anti-Trust Law. They also set at rest 
three highly interesting and important constitutional ques- 
tions never before presented to the Court. 

The first of these questions relates to the extent and 
character of the inquisitorial power of a grand jury under 
the Fifth Amendment of the Constitution. That Amend- 
ment provides that no person shall be held to answer for an 
infamous crime " unless on a presentment or indictment of 
a grand jury." It was claimed that by this provision the 
powers of a grand jury were limited to those possessed by 
that body under the common law, and that it could only act 
after a bill of indictment had been submitted to it. That 
it had power, in the absence of a specific charge, to 
inquire whether a crime had been committed and, if so, 
who committed it, was vigorously denied. The Supreme 
Court, however, unanimously held that, under the prac- 
tice almost universal in this country since the adoption 
of the Constitution, a grand jury has broad inquisitorial 
powers, and that upon knowledge acquired either by the 
observations of its members or by the evidence o( wit- 
nesses, it may indict, even though a specific charge against 
a particular person has not previously been before it. 
Authority is thus given for a general investigation by a 

1 Hale v. Henkel and McAlister v. Henkel, decided by the United 
States Supreme Court, March 12th, 1906. 
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grand jury when it receives information from any source 
which points to the probability that some crime has been 
committed, even though the criminal and the exact circum- 
stances of the criminal act are not known either to the 
prosecuting officer or to the grand jury itself. 

The second point decided by the Court is that an offi- 
cer of a corporation may not, in its behalf, plead a privilege 
under the Fifth Amendment upon the ground that his 
answers may tend to incriminate the corporation. This con- 
clusion is based upon the view that the constitutional priv- 
ilege against self-incrimination is personal to the witness 
and may not be asserted in behalf of another. It was also 
decided that the Immunity Act of 1903 applied to a pro- 
ceeding before a grand jury, and prevented a witness from 
asserting the privilege of the Amendment in his own be- 
half, the act affording him full protection from prosecution 
on account of anything that he should testify to. 

The remaining point settled by the decisions is that the 
production by an officer of a corporation, under a subpoena 
duces tecum, of documentary evidence belonging to the cor- 
poration may not be objected to, except in case of an abuse 
of the writ, either on the ground that under the Fifth 
Amendment such evidence would tend to incriminate the 
corporation, or that under the Fourth Amendment such 
compulsory production would constitute an unreasonable 
search and seizure of the effects of the corporation. It was 
said in support of this conclusion that there is a reserved 
right in the government to require a corporation to disclose 
whether it has abused its privileges and franchises enjoyed 
in connection with commerce among the several States. 

That questions like these have not been decided before 
may seem strange ; but a glance at the history of antitrust 
and interstate commerce litigation affords an explanation. 

The Interstate Commerce Law 1 was passed in 1887 and 
the Sherman Law 2 in 1890, and since they went into effect 
there have been comparatively few efforts to enforce the 
criminal remedies which they prescribe. Both Republican 
and Democratic administrations have generally considered 
it sufficient to resort only to the civil remedy of injunction. 

1 24 U. S. Stat, at Large 379. 

2 26 Ibid 209. 
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The Sugar Trust (Knight) 1 , the Kansas City Stock 
Yards 2 , the Addyston Pipe 3 , the Trans- Missouri Freight 
Association*, the Joint Traffic Association 5 and the North- 
ern Securities cases 6 , were suits for injunctions in which 
the Court had to consider specific and easily proven agree- 
ments. In none of those cases was the policy of suppress- 
ing the facts resorted to by the defendants, for the reason, 
probably, that the corporations relied upon the contention 
that, even conceding that they had made the agreements, 
they were not in violation of the law. It has been mainly 
since the law has come to be better understood that notable 
instances have occurred where great corporations have re- 
sorted to obstructive measures which would, if successful, 
make it difficult or impossible to procure evidence by which 
the legality of their acts may be tested. Questions like 
those involved in the Tobacco Trust cases were not at first 
seriously pressed. 

The scope and effect of the decisions will be better 
understood from a fuller statement of the facts upon which 
they were rendered, and of the views expressed in the 
opinions of the Court. 

Licorice is an indispensable ingredient in the manufacture 
of tobacco. Its importation from Syria and the Orient, 
where it is grown, and its sale in this country are under 
the control of the MacAndrews & Forbes Company, one of 
the affiliated companies of the American Tobacco Com- 
pany. Independent tobacco manufacturers assert that the 
latter company fixes for them a burdensome price and 
limits the amount which they may buy, while discrimi- 
nating in favor of the Trust Companies. Under these con- 
ditions the price of licorice to the independent manufac- 
turers has about doubled. The government sought to 
ascertain from Mr. Hale, the Secretary ot the McAndrews 
& Forbes Company, whether these results were brought 
about by any agreement, combination or arrangement in 

1 United States v. Knight (1895) 156 U. S. I. 

2 Catting v. Kansas City Stock Yards Co. (1901) 183 U. S. 79. 

8 Addyston Pipe and Steel Co. v. United States (1899) 175 U. S. 211. 

4 United States v. Trans-Missouri Freight Assn. (1897) 166 U. S. 290. 

5 United States v. Joint Traffic Association (1898) 171 U. S. 505. 

6 Northern Securities Company v. United States (1904) 193 U. S. 197. 
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violation of the law. He refused either to answer ques- 
tions or to produce the books and documents of his com- 
pany, and Circuit Judge Lacombe, upon a presentment by 
the grand jury, committed him for contempt. Hale ob- 
tained a writ of habeas corpus, and from the order of Judge 
Wallace discharging the writ, he appealed to the Supreme 
Court. 

The McAlister case presented practically the same 
questions of law as the Hale case. McAlister was the 
Secretary of The American Tobacco Company. The 
grand jury was proceeding against that company and the 
Imperial Tobacco Company, which is a company occupy- 
ing in England a position in the trade similar to that of 
The American Tobacco Company here. The subpoena 
required the production of certain agreements made in 
1902, which allotted to the British Company all of the 
English business and to the American Company all of the 
American business, a reservation being made that the 
British Company could enter the American field, but only 
for the purpose of purchasing tobacco leaf. The agree- 
ments further provided that the Imperial Company should 
act as sole agent in England of the American Company for 
the sale of Havana and Porto Rico cigars and cigarettes 
(subject to the significant exception " that if at any time the 
prices of cigars or cigarettes sold to any country not 
affecting British trade shall be temporarily reduced for the 
purposes of competition, such local and temporary reduc- 
tion is not to be taken into account for the purpose of 
fixing the price of cigars and cigarettes sold to the Imperial 
Company "), and that the services of the Imperial Company 
as agent should be satisfactory if it should sell seventy-two 
per cent, of the total annual importations into the United 
Kingdom, this provision being based upon the " belief and 
assumption that the American Company and its affiliated 
companies control, or will shortly control, not less than 
eighty per cent, .of the aforesaid annual importations." 

Counsel for Hale and McAlister contended, as already 
stated, that an officer of a corporation could assert, in be- 
half of the corporation, the privilege under the Fifth 
Amendment. On the other hand, the government claimed 
that the historical origin of that Amendment shows 
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that it was only designed to save a witness from being 
placed at a disadvantage on the witness stand through con- 
fusion or ignorance or anxiety, and from being thus led to 
make ambiguous or suspicious statements ; that the rule 
was adopted to avoid the demoralizing effect on the ad- 
ministration of justice of a resort to browbeating and 
abuse, and, perhaps, to some form of torture ; that the im- 
munity was designed to encourage persons to come for- 
ward and volunteer their testimony ; and, finally, that none 
of these considerations made it appropriate to apply the 
rule for the benefit of a corporation. Adopting this view 
the Supreme Court held that " the right of a person under 
the Fifth Amendment to refuse to incriminate himself is 
purely a personal privilege of the witness. * * * The 
question whether a corporation is a ' person ' within the 
meaning of this amendment really does not arise, except 
perhaps, where a corporation is called upon to answer a 
bill of discovery, since it can only be heard by oral evi- 
dence in the person of some of its agents or employees. 
The amendment is limited to a person who shall be com- 
pelled in any criminal case to be a witness against himself, 
and if he cannot set up the privilege of a third person, he 
certainly cannot set up the privilege of a corporation.'' 

This view of the Court is in accord with the tendency of 
modern judicial opinion. Chief Justice Appleton, speaking 
of the privilege, said that " the interests of justice would be 
little promoted by its enlargement." Judge Thompson 
said still more emphatically : " But such a maxim has no 
place in an enlightened and humane system of jurisprudence. 
We have outgrown it." And Professor Wigmore, in his 
admirable treatise upon the law of evidence, speaking of the 
privilege, said : 

" We are to respect it rationally for its merits, not worship it blindly as 
a fetish. * * * Indirectly and ultimately it works for good, — for the 
good of the innocent accused and of the community at large. But directly 
and concretely it works for ill, — for the protection of the guilty and the con- 
sequent derangement of civic order." 1 

And again the same author says : 

" To invoke the sentiments of lofty indignation and of courageous self- 
respect against the arbitrary methods of royal tyrants and religious bigots, 

1 3 Wigmore on Evidence 310 1. 
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holding an inquisition to enforce cruel decrees of the prerogative, and tor- 
turing their victims with rack and stake, is fitting and laudable, and moves 
men with a just sympathy. But to apply the same terms to the orderly, 
everyday processes of the witness-stand, in a community governing itself in 
freedom by the will of the majority and having on its statute-book no law 
which was not put there by itself and cannot be repealed to-morrow, — a 
community, moreover, cursed above others, by constant evasion of the law 
and by over-laxity of criminal procedure, — this is to maltreat language, to 
enervate virile ideas, to abuse true sentiment, to degrade the Constitution, 
and to make hopeless the correct adjustment of the best motives of human 
nature to the facts of life." 1 

The remaining question decided by the Court, viz., 
whether the Fourth Amendment prohibiting " unreasonable 
searches and seizures," could be availed of by a corporation 
through one of its officers commanded by a subpoena duces 
tecum to produce its papers and documents, recalls two of 
the most interesting crises in the events leading to the es- 
tablishment of the principles of Anglo-Saxon liberty. The 
famous Wilkes agitation was aimed at the practice whereby 
the secretary of state, an officer of the English Crown, 
assumed to issue general warrants to search the premises of 
persons suspected of criminal libel for the purpose of dis- 
covering evidence. The decision of Lord Camden, in En- 
tinck v. Carrington,* denounced such warrants as in viola- 
tion of the principles of English constitutional law. At 
about the same time a similar agitation arose in Massachu- 
setts in opposition to the issuance by the courts of writs of 
assistance to custom house officers enabling them to search 
suspected places for smuggled goods. It was in Paxton's 
Case 3 that Otis delivered his famous speech in opposition to 
such writs, and the insistence of the Crown upon their 
validity was one of the principal grounds of complaint by 
the Colonists against the rule of Great Britain in this coun- 
try. The Fourth Amendment is an embodiment of the 
principles established in England in Entinck v. Carrington 
and in this country by the Revolution. 

It was contended by the Government in the Tobacco 
Cases that the principle underlying the Fourth Amendment 
did not limit the power of the judiciary, proceeding in the 

1 /did 3107. 

2 (1765) 19 State Trials 1030. 

5 (1761) Quincy's Mass. Reports 51 and Appendix 395. 
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ordinary way through a writ of subpoena duces tecum, to 
compel the production in court of documentary evidence, 
that writ having existed from time immemorial in England 
and long before the general warrants denounced in the 
Wilkes Case had come into use. Without such writs, as 
was said in a leading case, it would be " utterly impossible 
to carry on the administration of justice." The Supreme 
Court adopted that view. But it went still further and 
held that in respect of the production of books and papers 
in court there was a clear distinction " between an, in- 
dividual and a corporation and that the latter has no right 
to refuse to submit its books and papers for an examination 
at the suit of the State. The individual may stand upon 
his constitutional rights as a citizen. He is entitled to carry 
on his private business in his own way. His power to con- 
tract is unlimited. He owes no duty to the State or to his 
neighbors to divulge his business, or to open his doors to 
an investigation, so lar as it may tend to criminate him. 
He owes no such duty to the State, since he receives 
nothing therefrom, beyond the protection of his life and 
property. * * * 

" Upon the other hand, the corporation is a creature of 
the State. It is to be presumed to be incorporated for the 
benefit of the public. It receives certain special privileges 
and franchises, and holds them subject to the laws of the 
State and the limitations of its charter. Its powers are 
limited by law. It can make no contract not authorized by 
its charter. Its rights to act as a corporation are only 
preserved to it so long as it obeys the laws of its creation. 
There is a reserved right in the legislature to investigate 
its contracts and find out whether it has exceeded its 
powers. It would be a strange anomaly to hold that a 
State, having chartered a corporation to make use of cer- 
tain franchises, could not in the exercise of its sovereignty 
inquire how these franchises had been employed, and 
whether they had been abused, and demand the production 
of the corporate books and papers for that purpose. * * * 
While an individual may lawfully refuse to answer incrimi- 
nating questions unless protected by an immunit}' statute, 
it does not follow that a corporation, vested with special 
privileges and franchises, may refuse to show its hand when 
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charged with an abuse of such privileges." The Court 
further held that while the franchises of a corporation 
might be derived under the laws of one of the States, yet 
such franchises were to be exercised in subordination to 
the power of Congress to regulate commerce, and added : 

" In respect to this, the general government may also assert a sov- 
ereign authority to ascertain whether such franchises have been exercised 
in a lawful manner, with due regard to its own laws. Being subject to 
this dual sovereignty, the General Government possesses the same right to 
see that its own laws are respected as the State would have with respect 
to the special franchises vested in it by the laws of the State." 

The Court said that it did not intend to intimate that the 
general government " has a general visitatorial power over 
State corporations," but added that it did not wish to be 
understood " as holding that an examination of the books of 
a corporation, if duly authorized by Act of Congress, 
would constitute an unreasonable search and seizure within 
the Fourth Amendment." 

Mr. Justice Harlan and Mr. Justice McKenna concurred 
in the opinion of the majority of the Court, but held that the 
protection of the Fourth Amendment did not extend to cor- 
porations in any case and also expressed somewhat different 
views of the question whether the subpoena duces tecum in 
the Hale case was too broad and indefinite. 

Mr. Justice Brewer wrote a dissenting opinion in which 
the Chief Justice concurred. These Justices held that the 
immunities and protection of Articles Fourth, Fifth and 
Fourteenth of the Amendments of the Federal Constitution 
are available to a corporation " so far as in the nature of 
things they are applicable," although they agreed with the 
majority of the Court that the protection accorded by the 
Fifth Amendment is personal to the individual and does not 
extend " to an agent of an individual or justify such agent 
in refusing to give testimony incriminating his principal." 
But Justice Brewer referred to the cases holding that the 
word " person " used in the Fourteenth Amendment in- 
cluded corporations and concluded that it must also include 
" corporations when used in the Fourth and Fifth Amend- 
ments." The dissenting Justices also held that while a 
power of supervision of a corporation did exist, yet it 
belonged solely to the State by which it was chartered and 
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that in such case the national government had no power 
of supervision or investigation. 

The Court has never before had occasion to express its 
opinion upon the question thus decided. It has always 
been supposed that Congress could, under the commerce 
clause of the Constitution, require corporations to comply 
with statutory regulations as conditions precedent to their 
engaging in interstate trade, as, for instance, that they 
should subject their books and papers relative to interstate 
trade to examination by an administrative officer of the 
government. But it has never before been decided that the 
fact, that a corporation has without an express franchise from 
the national government engaged in trade among the 
States, imposes upon it an obligation in a judicial proceed- 
ing different from that resting upon an individual in similar 
circumstances to disclose its affairs. The importance and 
far-reaching effect of the decision cannot be overestimated 
and it must inevitably result in making the subjection of 
State corporations engaged in interstate trade to the 
authority of the national government much more com- 
plete than it has hitherto been. 

A matter of great interest from the legal and historical 
standpoint is revived by the reference of the Court to the 
famous opinion of Mr. Justice Bradley in the Boyd 1 case. 
In that case the federal government sought to obtain cer- 
tain documentary evidence in a suit to recover a penalty 
under the revenue law, which provided that the court on 
motion of the government's attorney should have power to 
require the defendant to produce in court his private books, 
invoices and papers, and that on failure so to do the allega- 
tions of the government's attorney should be taken as con- 
fessed. Justice Bradley held that this constituted an 
unreasonable search and seizure in violation of the Fourth 
Amendment and was also in violation of the Fifth Amend- 
ment in that it compelled a person to be a witness against 
himself in a criminal case. It was not necessary for the 
decision of the case to hold more than that there had been a 
violation of the privilege of the Fifth Amendment ; and upon 
this ground alone Mr. Justice Miller and Chief Justice Waite 
concurred in the judgment of the Court. Justice Bradley, 

1 Boyd v. The United States (1885) 116 U. S. 616. 
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however, said that the two Amendments " run almost into 
each other " and that they " throw great light on each 
other. For the ' unreasonable searches and seizures ' con- 
demned in the Fourth Amendment are almost always made 
for the purpose of compelling a man to give evidence 
against himself, which in criminal cases is condemned in 
the Fifth Amendment. * * * And we have been unable 
to perceive that the seizure of a man's private books and 
papers to be used in evidence against him is substantially 
different from compelling him to be a witness against him- 
self." 

But as has been pointed out above, the Fourth and the 
Fifth Amendments had entirely different historical origins. 
The protection of the Fifth Amendment is complete with- 
out any resort to the Fourth Amendment. It had been 
recognized at least a century before the occasion arose for 
the principle of the Fourth Amendment. Wilkes was 
obliged to resort to the law against unlawful searches and 
seizures only because, as the incriminating documents had 
been taken from his possession, he was given no opportunity 
as a witness to object to their use as being in violation of his 
privilege against incrimination. Furthermore, the seizure 
of the papers in the Wilkes case was not under an order of 
the Court, but under executive authority. In the Boyd 
case, however, the statute without compelling the produc- 
tion of the papers declared that the failure to produce them 
should create a conclusive presumption oi guilt. This was 
clearly in violation of the Fifth Amendment. But there was 
no reason for resorting to the Fourth Amendment, or, in 
the words of Professor Wigmore, attempting " to wrest 
the Fourth Amendment to the aid of the Fifth." Justice 
Bradley in effect rested his conclusion upon the proposition 
that objection to the admission of evidence could be based 
upon the illegal method by which it was obtained. But the 
Supreme Court has since decided the contrary. 1 Nor is 
the motive with which illegal evidence is obtained a ground 
of objection. In the Wilkes case the motive was no doubt 
to obtain incriminating evidence, but the illegal act was 
committed before the evidence was offered in court. As is 
said in May's Constitutional History of England, the objec- 

1 Adams v. New York (1903) 192 U. S. 585. 
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tion was that the ministers of the Crown did not wait " to 
inquire after the accustomed forms of law." Often, if not 
generally, a warrant of search or seizure is for the very 
purpose of obtaining incriminating evidence. The Fourth 
Amendment recognizes that such a search and seizure may 
be reasonable and lawful. 

The two amendments, then, do not " run almost into 
each other," nor does the one amendment throw light upon 
the other. The Fourth Amendment does not help out the 
Fifth Amendment merely because a search or seizure which 
is unreasonable is declared to be unlawful, nor does the 
Fifth Amendment help out the Fourth Amendment by per- 
mitting the search or seizure to be declared unreasonable 
upon the ground of incrimination. The contrary expres- 
sions in the Boyd case were not necessary to the decision 
of that case. 

Furthermore, in the Baird case, 1 which was not very 
different in its facts from the Hale case and where the ob- 
jection was urged that an officer of a corporation should 
not be required to produce the books of the corporation, 
the Court said that " the testimony given under such 
circumstances presents scarcely a suggestion of an un- 
reasonable search or seizure." 

The decisions in the Adams case and the Baird case 
thus seem to make the decision in the Boyd case rest alone 
upon the Fifth Amendment and prevent the extension of 
the Fourth Amendment beyond the limits justified by its 
historical and political origin. 

These views were urged upon the Supreme Court in 
the Hale and McAlister cases in the expectation that some 
definite limits might be placed upon the Boyd decision. 
But while the Court quotes Judge Bradley's language, in 
which he says that the two amendments are interdependent, 
it does not distinctly say whether his view is still adhered 
to. It does, however, use this significant language: 
" Subsequent • cases (Adams and Baird) treat the Fourth 
and Fifth Amendments as quite distinct, having different 
histories, and performing separate functions." It would 
have done much to clear the atmosphere if the Court had 
distinctly said that the language of the Boyd case as to the 

1 Interstate Commerce Commission v. Baird (1904) 194 U. S. 25. 
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relation between the Fourth and the Fifth Amendment 
should be regarded as obiter. So long as the Court con- 
tinues to render such decisions as those in the Adams, 
Baird and Hale cases, and the broad language ot the Boyd 
case is allowed to stand only as a piece of judicial rhetoric, 
no serious harm will be done. But to permit the words of 
a learned and eminent jurist like Mr, Justice Bradley to 
remain without express limitation is a source of embarrass- 
ment to the lower courts and their litigants which is un- 
fortunate and which might be easily removed. 

The decisions in the Hale and McAlister cases have 
placed in the hands of the government a potent weapon to 
compel obedience to the law. How it shall be used will 
largely depend upon the attitude of the trusts themselves. 
A just and wise enforcement of the commerce laws did not 
require an immediate resort to criminal remedies ; and cir- 
cumstances may still exist where the policy of the law may 
be effectively carried out by means of injunctive relief. 
The commerce laws deal with a regulation of interstate 
trade entirely new a generation ago. Business dealings 
which had before been regarded as justifiable both in 
morals and law, became in a day mala prohibita. Multi- 
tudes of transactions which had not been in their general 
effect injurious to trade were declared to be illegal, not 
because they were intrinsically immoral or even under 
ordinary conditions in violation of wise economic princi- 
ples, but because they enabled powerful corporations, by 
the aggregation of an immense amount of capital, to oppress 
and ultimately to exterminate the less powerful. It was a 
serious matter to prohibit by law methods of business 
which had prevailed for many years; and the immediate 
and drastic enforcement of such a law, a reasonable public 
opinion would neither have demanded nor tolerated. It 
has taken years to establish the principles upon which it 
must be determined what constitutes a combination in 
restraint of interstate trade which is prohibited by the 
commerce acts. But they are now so far settled that little 
excuse will hereafter be afforded to a person or corporation 
for pleading ignorance of them ; and there can be no com- 
plaint of hardship if, for violations of the law in clear cases, 
criminal penalties should be rigorously imposed. It is un- 
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doubtedly the fact that a large number of great corporations 
have in good faith obeyed the law as its scope and meaning 
have come to be understood, and it is to be hoped that those 
which still stubbornly resist its enforcement will finally 
submit to a legislative policy which is undoubtedly sane- 
tioned by an almost universal public opinion. But if they 
do not, and if they continue to withhold information as to 
their transactions, they must expect that such conduct will 
be accepted as proof that they propose still to defy the 
law. The importance of the Tobacco Trust Decisions to 
defeat any such disloyal policy can hardly be over- 
estimated. 

It cannot be assumed that the decisions will remove all 
difficulties in enforcing the law. It is not probable that 
corporations will any longer incur the risk of making formal 
written agreements which are unlawful ; but if they are 
determined to defy the law they will probably resort to 
more obscure and ingenious expedients. Evidence of such 
devices may not be easy to secure ; yet the difficulty has 
now been greatly lessened. If the trusts are still able to 
avoid a disclosure of their affairs, it may be that some ap- 
propriate legislation may be necessary by which they shall 
not be permitted to engage in interstate trade except upon 
the condition that their affairs shall be subjected to such 
visitatorial power on the part of the administrative branch 
of the government as may be necessary to discover from 
time to time whether they are obeying the law. Whether 
public opinion will demand the enactment of such a law 
largely depends upon the future conduct of corporations in 
withholding information and in resisting the efforts of the 
Department of Justice to compel obedience to the law. 

Henry W. Taft. 

New York. 



